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ABSTRACT

The Civil and Commercial Code of Thailand (CCCT) provides that marine insurance contracts

shall be governed by specific provisions of maritime law. The object of such a provision was to
distinguish between marine insurance and standard insurance contracts. However, no specific marine
insurance law provisions exist, so Thai courts must apply section 4 of the CCCT as applicable. Courts
rule in marine insurance cases by applying marine insurance case precedent analogous to most nearly
applicable CCCT provisions. Also, the Marine Insurance Act 1906 (The 1906 Act) offers provisions
relevant to marine insurance cases as general legal principles. Still, absence of explicit marine
insurance law in Thailand creates problems due to lack of legal precedent. To resolve such issues, a
draft bill on marine insurance was prepared by the Office of Insurance Commission (OIC) as regulator
of Thailand’s insurance industry, operating under the supervision of the Ministry of Finance. When it is
passed, it will become Thailand’s first marine insurance law.
The new draft bill comprised the 1906 Act, an Act of Parliament in the United Kingdom (UK) regulating
marine insurance; the UK’s Insurance Act 2015; and Consumer Insurance (Disclosure and
Representation) Act 2012. The Insurance Act 2015 and Consumer Insurance (Disclosure and
Representation) Act 2012 were enacted to resolve issues of outdated, inequitable regulations in terms
of current commercial practices in the 1906 Act. The utmost good faith (uberrimae fidei) doctrine in
The 1906 Act has been significantly reformed by more recent laws in the UK.

Nevertheless, in designing the new law for Thailand, translation problems remain and
disputed provisions, creating unfair results for contractual parties. Insurer remedies in cases of insured
breaching duty of fair presentation particularly violated principles of freedom of contract and private
autonomy. It is necessary to draft distinctions between marine consumer and marine non- consumer
contracts, given the existence of consumer laws. Provisions and amendments relating to the
uberrimae fidei doctrine have therefore been suggested as additions to the proposed draft bill on

marine insurance for Thailand.

Keywords
The Draft of Marine Insurance Act B.E. ...., Marine insurance, Civil and Commercial Code of Thailand,

Utmost Good Faith
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’ Poomintr Sooksripaisarnkit, Felix Chin Kiu Cheung, “The Consumer Insurance (Disclosure and Representations) Act 2012: Not a
Model for Hong Kong,” Asian Business Law, p. 151 (2016).
! The Law Commission, “The Law Commission and The Scottish Law Commission, Consumer Insurance Law: Pre-Contract

Disclosure and Misrepresentation, December 2009,” ﬁuﬁmﬁ'aiuﬁ 30 wwYU 2559, https://www.lawcom.gov.uk/project/

consumer-insurance-law-pre-contract-disclosure-and-misrepresentation/

° Ibid, p.T.
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! The Law Commission, supra note 4, p.9.
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¢ Insurance Act 2015, Section 1 Insurance contracts: main definitions
In this Act (apart from Part 6)—

“consumer insurance contract” has the same meaning as in the Consumer Insurance (Disclosure and Representations)
Act 2012;

Consumer Insurance Act 2015, Clause 1 Main definitions

In this Act—

“consumer insurance contract” means a contract of insurance between—

(a) an individual who enters into the contract wholly or mainly for purposes unrelated to the individual’s trade, business
or profession, and

(b) a person who carries on the business of insurance and who becomes a party to the contract by way of that business
(whether or not in accordance with permission for the purposes of the Financial Services and Markets Act 2000);
’ John Birds, Ben Lynch, Simon Milnes, MacGillivray on Insurance Law Relating to All Risk Other Than Marine, (Sweet:

Maxwell.2012), p.473.

0 Harry Wright, “The Insurance Act 2015 a practice guide to change in UK Insurance Law, Prepares for member of the Lloyd’s
Market ~ Association and  the International Underwriting  Association, ﬁuﬁm‘ﬁlaijuﬁ 30 LYgU 2560 1N
https://www.lmalloyds.com/CMDownload.aspx?ContentKey=4 cOfa7 2 c-a0 7b-4 58 7 -b2 2 4 -efe7 c6 9 2 3 8 1 2 & ontentltemKey
=3eabf68c-dbcd-40f7-b661-4ee0fb01df14

" Insurance Act 2015, Section 1 Insurance contracts: main definitions

“non-consumer insurance contract” means a contract of insurance that is not a consumer insurance contract;


https://www.lmalloyds.com/CMDownload.aspx?ContentKey=4c0fa72c-a07b-4587-b224-efe7c6923812&ContentItemKey=3eabf68c-dbc4-40f7-b661-4ee0fb01df14
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Y Insurance Act 2015, Section 1 Insurance contracts: main definitions
In this Act (apart from Part 6)—

“consumer insurance contract” has the same meaning as in the Consumer Insurance (Disclosure and Representations)
Act 2012;

“non-consumer insurance contract” means a contract of insurance that is not a consumer insurance contract;
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18 Consumer Insurance Act 2012, Clause 1 Main definitions In this Act— “consumer insurance contract” means a contract of
insurance between— (a) an individual who enters into the contract wholly or mainly for purposes unrelated to the individual’s
trade, business or profession, and (b) a person who carries on the business of insurance and who becomes a party to the
contract by way of that business (whether or not in accordance with permission for the purposes of the Financial Services and
Markets Act 2000);
" Insurance Act 2015, Schedule 1 Deliberate or reckless breaches

Paragraph 2 If a qualifying breach was deliberate or reckless, the insurer— (a) may avoid the contract and refuse all

claims, and (b) need not return any of the premiums paid.
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% Insurance Act 2015, Schedule 1 Other breaches

Paragraph 4 If, in the absence of the qualifying breach, the insurer would not have entered into the contract on any
terms, the insurer may avoid the contract and refuse all claims, but must in that event return the premiums paid.
o Insurance Act 2015, Schedule 1 Other breaches

Paragraph 5 If the insurer would have entered into the contract, but on different terms (other than terms relating to the
premium), the contract is to be treated as if it had been entered into on those different terms if the insurer so requires.
2 Insurance Act 2015, Schedule 1 Other breaches

Paragraph 6 (1) In addition, if the insurer would have entered into the contract (whether the terms relating to matters
other than the premium would have been the same or different), but would have charged a higher premium, the insurer may
reduce proportionately the amount to be paid on a claim.
» Insurance Act 2015, Schedule 1 Other breaches

Paragraph 6 (2) In sub-paragraph (1), “reduce proportionately” means that the insurer need pay on the claim only X% of

what it would otherwise have been under an obligation to pay under the terms of the contract (or, if applicable, under the

. . . premium actually charged
different terms provided for by virtue of paragraph 5), where— x= ——————x100
higher premium

. Consumer Insurance Act 2012, Schedulel
2 If a qualifying misrepresentation was deliberate or reckless, the insurer—
(a) may avoid the contract and refuse all claims, and
(b) need not return any of the premiums paid, except to the extent (if any) that it would be unfair to the consumer to

retain them.
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» The Law Commission, supra note 4, p.77,171. Consumer Insurance Act 2012, Schedule 1
Careless misrepresentations—claims

Paragraph 4 The insurer’s remedies are based on what it would have done if the consumer had complied with the duty
set out in section 2 (2), and paragraphs 5 to 8 are to be read accordingly.
26 Consumer Insurance Act 2012, Schedulel
Careless misrepresentations—claims

Paragraph 5 If the insurer would not have entered into the consumer insurance contract on any terms, the insurer may
avoid the contract and refuse all claims, but must return the premiums paid.
i John Birds, Ben Lynch, Simon Milnes, supra note 9, p.582.
% Consumer Insurance Act 2012, Schedulel
Careless misrepresentations—claims

Paragraph 6 If the insurer would have entered into the consumer insurance contract, but on different terms (excluding
terms relating to the premium), the contract is to be treated as if it had been entered into on those different terms if the
insurer so requires.

Paragraph 7 In addition, if the insurer would have entered into the consumer insurance contract (whether the terms
relating to matters other than the premium would have been the same different), but would have charged a higher premium,

the insurer may reduce proportionately the amount to be paid on a claim.

“ Malcolm Clarke, Baris Soyer, The Insurance Act 2015 A New Regime for Commercial and Marine Insurance Law, (Informa Law,

2017), p.4.
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% Poomintr Sooksripaisarnkit, Felix Chin Kiu Cheung, supra note 3, p.151.

* Haemala Thanasegaran, Good Faith in Insurance and Takaful Contracts in Malaysia, (Singapore: Springer, 2013), p.74, 75.

" Laura Reeves, “The duty of pre-contractual in english insurance law: past and future —dose the law need to be change?,”

Southampton student law review, p.10 (2015).

* Guy Blankwood, “The pre-contractual duty of (utmost) good faith: the past and the future,” Lloyd’s Maritime and Commercial

Law Quarterly, p. 318-319 (2013).
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* Poomintr Sooksripaisarnkit, supra note 3, p.151.
“ Consumer Insurance Act 2012, Schedulel
Careless misrepresentations—claims

Paragraph 5 If the insurer would not have entered into the consumer insurance contract on any terms, the insurer may
avoid the contract and refuse all claims, but must return the premiums paid.

Paragraph 6 If the insurer would have entered into the consumer insurance contract, but on different terms (excluding
terms relating to the premium), the contract is to be treated as if it had been entered into on those different terms if the
insurer so requires.

Paragraph 7 In addition, if the insurer would have entered into the consumer insurance contract (whether the terms
relating to matters other than the premium would have been the same different), but would have charged a higher premium,
the insurer may reduce proportionately the amount to be paid on a claim.

* Careless misrepresentations—treatment of contract for the future 9
(4) If by virtue of sub-paragraph (2) or (3), the insurer would have either (or both) of the rights conferred by paragraph 6 or 7, the
insurer may—

(a) give notice to that effect to the consumer, or
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'
al

whom cover is provided by the contract of insurance).” Iﬂﬂ“ﬁauuawagj ”Uqﬂﬂaﬁu 9 (any other person)

wenmileveyatiegiudunuviseuanandygyiuseiudelviniudunases (the insured’s agent or a person for

LY

whom cover is provided by the contract of insurance) HliAuLAUII95UE UNNHNUNEY LAY

Y

@

. . @ v 03 % o q v a v v v YY) v ay Yo T
technical advisors 1usiu "~ Fuiliaunsafiarsanlaindeyaidienyseiudonisaes dladrdnegurniely

Y

2aANTYeIio U TE AUl

wa 1 v

vty Jlsudaauauiluning 24 uwissimsessdygiiinenisussiudeniameia we. ...

lngfia15an91n Marine Insurance Act 1906 wilednfindnwazvesdoya nuuins 18 Fedeadudeifinnsen

v
v a

WeadesiunsunfgsiavesdienUseiude dell “Qiorusedudenasidainiseadameliiiulanuannas

(b) terminate the contract by giving reasonable notice to the consumer.
42 . .
Careless misrepresentations—treatment of contract for the future 9
(6) If the insurer give notice to the consumer under sub-paragraph (4)(a), the consumer may terminate the contract by giving
reasonable notice to the insurer.

* Malcolm Clarke, Baris Soyer, supra note 29, p.33.
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“ The duty upon the insurer extended at least to disclosing all facts know to him which were material either to the risk sought
to be covered or the recoverability of a claim under the policy which prudent insured would take into account in deciding

whether or not to place the risk for which he sought cover with insured
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