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ABSTRACT

Annexes to the Convention on International Civil Aviation or the Chicago Convention are
important to the safety of international civil aviation because Standards and Recommended Practices,
technical rules on safety, are incorporated in those Annexes. But Annexes are not part of the
Convention since no language states as such, therefore, it is necessary to know the legal status of
Annexes and their effects for clarification in legal term. After studying provisions in the Convention, it
is found that Annexes are resolutions of international organization which generally have no legal
binding force. However, because of an internal organ, the Council, is vested with power to adopt
Standards and Recommended Practices according to the explicit and not lengthy adoption procedures
prescribed in the Convention, and, given that States have obligations derived from Article 37 and 38 to
comply with Standards and to notify the ICAO of differences in State practice, therefore, Standards are
considered legal binding rules. However, obligations derived from Article 37 and 38 are prescribed
specifically for Standards not including Recommended Practices. To this end, once considering the
result of Annex compliance mechanisms, it is found that should there be non-compliance with
Annexes, such States would lose confidence in ability to maintain safety in aviation from other States
and, consequently, suffer the lost in economic benefits from aviation. States wishing not to suffer such
lost or no longer suffer from the consequence will have to comply with Annexes. This characteristic of

Recommended Practices which are non-binding rules but sive some effects in practice is of soft law.

Keywords:
Standards and Recommended Practices, Annexes to the Chicago Convention, aviation safety, legal

binding force, soft law
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! Michael Milde, International Air Law and ICAO, (Eleven International Publishing : Utrecht, 2008), p.18.

? ICAO, “The Postal History of ICAO International Standard and Recommended Practices,” accessed 30 April 2019,
https://www.icao.int/secretariat/PostalHistory/standards_and_recommended_practices.htmsS.

’ @W@ummsﬁmmmﬂaamﬁwaﬂmiﬁuwaﬁauiwdwﬂszmmﬁmLam:
https://www.airbus.com/content/dam/corporate-topics/publications/safety-first/Airbus-Commercial-Aviation-Accidents--1958
2017pdf.

* 1@y Procedures for Air Navigation Services (PANS) L‘fJuLEJﬂa’]iﬁL?KJUuﬁﬂLLu?Uﬁﬂ’aLLazLﬁawﬂui’lﬁJaxLSEJE]LWEHJEJ’]EJN’];J%H SARPs
Guidance Material Ligutuiiodudiuiiiuifiuues SARPs uay PANS Lios uasewaznlumsufohn gL
https://www.icao.int/safety/airnavigation/pages/standard.aspx.
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adsnalvianunsadestfurieusamuiinundusseuaranudemeiionasiietuld aruasafenisnisdu
Jelalldnnshavesigladgnileiardosdanmaiunsanissy uiduiesinnizindestuieietiomdedaiu
wagu etuil 7 funnew w.e. 2487 Seing  MvihnisdunaiFeu S1uau 52 33 Feldasuuluoydyardanln
Wioriess ICAO Fslunandenn ICAO Tdnaneifunuasnistlayfuae (specialized agency) vosandszanud
melfnuziuniiasugiouasdinuuiewd (Economic and Social Council — ECOSOC)” asAaves ICAO
fiddryitgausensuilsirensdaasuiauinsiifiuszansamuasamnuvaonfoveanistunadeu waznis
FrewmdesgliiauinistunaiFouvesnu dsldnasundunisiavdnvesesdnisnimndunamssvitiiu’
anudidalumsduiunisniunisfianes ICA0 msfilasimsduafuimuinswasdnsnwlunisdunadoud
wannviane’” aaenausuisadniidledeusmau U 2019 IHdud oy 193 Ussinauds ' marildon
waauananalimiiufenunseninaeslszanauseninesusenaluaudidgvesanulasnielunisiu
waseusznitsszmealamdueged

fiinuan ICAO feentonansnansyUssamiloruauuazifuguasuanuaends  uslonaissu
Juiedesileddfianffonenunuisoudyadainfifidenidunassiuuas 33Uz (Standards
and Recommended Practices — SARPs) Gialﬂﬁyﬂm%'smﬁﬁ SARPs) S?fatﬂuﬂgmmsﬁmqmﬂﬁﬂ 1AEYBULAYDA
lemues SARPs Huaz aaiuﬂmmmma 37(n) - () wiseydayan” warasgniydAliluudaznianuaniia
19 mAnuInaUssavvenienn’ dadu miuzyfymi‘wmﬂmmﬂLmqauﬁ%'}Lﬂudauwﬁqmaqayé’mmLﬁa

® sARPs lunaruan 9 fiffemlneimyludemssnnemuazmnlusuisnisniaiiuiu Jandside formalities) lunselsng 4 W
Aan1ns mamsaveuiiies ans1saugy WWusu guisnin: https://www.icao.int/Security/FAL/ANNEX/9Pages/default.aspx; gLitaiia
N1ANUIN 9: https://www.icao.int/WACAF/Documents/Meetings/2018/FAL-IMPLEMENTATION/an09_cons.pdf.

" nalneseaeunsufimunianuan 17 ehemsinwianuuaendeues ICAO Aenaln Universal Security Audit Program (USAP) 9
s https://www.icao.int/Security/Pages/default.aspx.

s ICAO, “ICAO and the United Nations,” accessed 30 April 2019,
https://www.icao.int/about-icao/History/Pages/icac-and-the-united-nations.aspx.

’ ICAO Technical Cooperation Bureau, “History,” accessed 4 June 2018,
https://www.icao.int/secretariat/TechnicalCooperation/Pages/history.aspx.

10 ICAO, “Latest News and Highlights,” accessed 6 April 2019,

https://www.icao.int/newsroom/Pages/default.aspx.

" 1CAO, “MEMBER STATES,” accessed 30 April 2019,

https://www.icao.int/MemberStates/Member%20States.English.pdf.

1 ICAO, “DOC Series,” accessed 30 April 2019, https://www.icao. mt/publlcatlons/Pages/doc series.aspX.
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ffeafunn 9 wazBesdu uaznsduaugifvg enmasiuszrinmnude () Bddunsieafuganmnsuazmsonemdniiles

79 msashiateuarUssAvsnmessmaiuenmanuiidiuiuangaunduam Jaeads

14@Lﬁmt§mﬁmﬁumﬂmu’m 1-18: https://www.icao.int/documents/annexes_booklet.pdf, @Lﬁmamﬁmﬁumﬂwmﬁ 19:

https://www.icao.int/safety/SafetyManagement/WebsiteDesignJuly2016/Flyer US-Letter ANB-ANNEX19-SM 2016-10-03.AP.pdf.
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1.2.1 AEUIUNSRENTUAANWIN

ICAO Tosdnsmeluivihmihilitedniunsiaunnmsiuly wagesdnsmeluiiiedestunis
IATAARLINLUIDU YR fiasoludl

1) asn (Assembly) — asfmnves ICAO Uszneulusherumuainignauiseydyasimeihi
Feonanuun? daksanroynssuns asnzkuudsaiiensianisdiunsfuresesdnisuasfiarsandeiauely
naAsuuUauasudluoudyn weviausuustoiauamaiuunsgandn'’

2)  Auzauss (Council) - 1upsdnsnnsves ICAC fnszmsvien 3 ¥ Uszneuldsesgiign
Fenlnsawsionn 36 35 Tesdanrrasnmzaunifidenintuazfowuansdsdnduvesdgiduiiindums
yudmsena fgiairsnaunisliuinissuieauazaanlunsiunaBoussuineseine uazazdodls
dndnlumagfimansse '

15 a P i o ' a
Ussiasg dondesdin auimluieadunguuneeiniaseninadseine) Iayeyss : nFannel, 2545(, w.31.

 iege.

Y Ludwig Weber, International Civil Aviation Organization: An Introduction, (Alphen aan den Rijn : Kluwer Law International,
2007), p.33-36.

* Jbid.
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3)  AMENTINITNIINTLAUBINTA (Air Navigation Commission — ANC) — R"]Jﬂﬁgﬂﬁﬁuimaﬂmwum%
fnthifiarsauinmsiasuudamiendlunianuinuaziausiugnsudlynianuinuiaazuuns s
AMuuziunanzauasludunsuTuwasnsHeunsTeyasundulstlovdsensimundunsidueina

N3rUUNMTIMINNNARLANIZENIINNITINTI SARPs TaBnssauTIuAsARiua vt
gounelu ICAO Wu fesins  vienuznssanBnistos aasnaunmsUszyusenitsUssing” Feludunoud
$gaunTin ICAO azfidusiulunisiiansanaie dofasanludunouiludrearnssundnismsidiuenmegiaue
519 SARPs Taazaumifiansandely aazuusaziisrunaniude 54() uas (5) lunisideniu SARPs ign
LEuaN wardAoniun1saIunszuIunisiude 90 Jdlenisiiensunazunlunianuin laeds 90 la
Amualin1GenSuNIARLINAINTD 54(9) ABINIUNITAIALRULEENADlUAINYDINTUTEYUAMTUURT
AMERFINSRITAN AzILRTIEResdesne SARPs  HlUgasgnAudar sy uaznanuInwa ez ina ey
(become effective) meluadaunisndmindiniamunvidonsudlumenuntulussssnaviodioduan
sveznafiuuniumailiimuslasearaued Guwilusswinszesnaniuessgnadulnglddsdad
undanmrnues ueniinduudinnguunisadesudelsadvanunlaeiiuiideuiisenuinuaznisudle

2 & & a & o v
MU ﬂ’]ﬂmﬂﬂ‘V]N’]‘umﬁLaE]ﬂiUﬁ]%QﬂUi%ﬂ’]?ﬂfU

mewwanle o dwalddsruidunguane (entry into force)
ot dumanslusuuuudendasivon”™ dedlanuzmengunadudenivesesdmsseminsUssme

szuldnszuunsiaiiamanuantudunssuiunisaatdulddonsy vin (mandatory
nature)”’ ﬂénﬁawﬁmm%ﬂﬂﬂiﬁﬁmumE‘)’ﬂmwﬁﬂﬁﬁuaﬂaqﬁﬂimEfl,uﬁLﬁ'm%’aaﬁashﬁﬂLﬁm Tnulanizany
uunidussAnsnmelundniiviavifidensu sARPs  munszuaunisdarinduduneutaauniude 90
fitmualiidarin SARPs TusUnuuvesmaruaniuuTneeydyafieauazain (for convenience) wagdami
fhenanszdu® nammelagilumnlifimsdadlaesgviedmunszeznalffuiiay nanuiniigniaii
Futheiinaldtaduaelu 3 deu

081415Af nsfianaruINIzgAHBLNTB N TuNIeNTIULU VTuAaTvn MuteALT
manwanazdianugmenguneidudenivesesdinsssninssemailagilulifadedunsnganesesy
andnesdmssewidseme Wufssnsdodyvdednunlisgamdniay mnliujifaudlidedniu
nsazfintusnsdinungusisusiedisla” udluunansdideudvesesdnisszninassemaniiasdunaggniiu
53le unsegnautanfalyunlngwitanyssyvi Lﬁaﬂqﬂauﬂlﬁdﬁamaﬁugﬂﬁﬂ‘ﬁuﬁaaéﬂuﬂaﬁﬂﬁaﬁmﬂamaq

[
va o !

adyyneradvulaluaniumsaiivay 919 nslasudunmufanniussguuasnisldgrunafadfivygituazdmna
] 27 v o | o )
sosruunguinevedlan (world legal order)” @3UNTAINTIAVININIANUINLYOU QY19 IUNTLUIUNTUAULY

 Jbid.
* Thomas Buergenthal, Law-Making in the International Civil Aviation, (New York : Syracuse University Press, 1969), p.62.
 audygrdaln do (weunslasnsumstumndd wamwlne)9on( “(n muiinanlilude q nmsmnasdenldmeanuining (54 253n

o

warsiaa1nty M3y ssdlidssaeduauvesnasuunsiiureulunmsussyuiieniiosssd Tu (gfunazuuniasdouausludiSgividayagun

A v

azsgie marnguituiensuilufindunenuanlfiinatiunieluena Laawﬁamﬂmé’mudﬂéTa%gﬁ;JﬁﬂﬁaumunLLﬁa nIoLlanu
swovnaiiuun fumuusinnzaueiazimun vennlusswilsnanduduannesussn Seivhdnanlauderonaraussidundngu
Iuliviureurie”....

# aydyandaln do (weunslasnsunisdumdd wamwine)oo@lvinmeauniudslisgiiin Syiavmansulaeiuiidans@i.. « (
»yiensuiludndiunianuan 4 HWaiemuanle.

2 @ﬁ’aasjwﬁauﬁaﬁwnﬁmﬁm: https://www.icao.int/Meetings/a39/Documents/Resolutions/10075_en.pdf

# Ruwantissa Abyratne, Rulemaking in Air Transport: A Deconstructive Analysis, (Springer : 2016), p.83.

. supra note 24, p.108.

% ansud fsginnd nguanesenitalsewme fuindsit 4 Teyywu): naMw, 2558).4 ,130.

*" Richard A. Falk, “On the Quasi-Legislative Competence of the General Assembly,” The American Journal of International Law
pp.782, Vol. 60, p. 782-783 (October 1966).
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wwuldihnazausidussdnsaeluiiisnaniiinude 56 lun1sidensu SARPs fufu Feazfiansanseld
feenanthiivesearausiiiioTieneinuautivisussmsiiorailideufadven ICAC Sufidiady wnnsg
Pndeufesdnsseninassmaiu q il

1.2.2 1unanthitvesnmeaues

TuduuseiRmansnisnons ICAO  amzaunsidussdnsmeluiiifmuinisnananeiuns
381119078 (Interim Council) U84 Provisional International Civil Aviation Organization (PICAQ) Fadu
osdnstamsnfidedunmendaslidnetuondyandalnuazsonisiinaldtediu Budidunindel 1945 uas
wANTUNTIUAT ICAO %Qﬂdaé‘?ﬁuaﬂwmaszg TnoaazuunIszninea naenauesAningludu 4 e
asy1sEwdnena (interim Assembly) Wussdnsiignysngliiagsihminidussdnsansdeluiieliiinainy
serilos” AuzaunIsEnIemaintidaviisenuduugiin (advisory report) uSelrndnAu (decision)
dodgnideans™ Fedrunanmsdaduduilinuluesdnsneluremursmsddyimvlaneldssuuves
anlszrwidu 4 wazdlefiansande 54 mmaué’zyjim%m‘lﬂﬂﬁaEJE‘)’mﬂf\mﬁﬂﬁﬂmwum'ﬁumﬂﬁaﬂ%
mManInIznudosmlityaaianvasidunisinun (prescriptive) sgnsdaudsfiamtiiinsgyinislunday
Uszns Lilafidnuaizifunisussens (descriptive)” wagdalivsngindiesdnsnelu ICAO lafiflgrunanthi
Tudnwariiudorfuanzaunisn”  Fwaunsandaldimiilunisdensu sarps  Wumhilugisu
P dnygeiianvesnazaua’ . Mlifiosdnsaelulaanansansesiidudieriulssn

uonnileluandefinnsandmuuseiRmaniuazdosrlute 54 Aldurarmeuesluninden
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® Albert Pelsser, “From PICAQO to ICAO: Organizational Similarities,” accessed 2 May 2019,
https://www.icao.int/secretariat/PostalHistory/tcc_from picao_to icao organizational similarities.pdf.

# ICAO, “The Postal History of ICAO: The Interim Assembly of PICAO,” accessed 2 May 2019,
https://www.icao.int/secretariat/PostalHistory/the_interim_assembly of picao.htm.

% supra note 24, p.85.

" Jbid.

% Jiefang Huang, Aviation Safety through the Rule of Law: ICAQ’s Mechanisms and Practices, (Kluwer Law International : Alphen
aan den Rijn, 2009), p.192.

» supra note 32, p.190.

* ICAO Council, “Proceedings of the Council ZHd Session 2 September — 12 December 1947, Doc 7248 - C/839 at 44/45”, supra
note 24, p.106.

* sudnygrdanln do (weunslagnsumstumdud wanmwlne)12 ngasasmeennie Sy dyaudazigiusesinzifenly
nszUILNSINg 9 leUszAuTenmunndfitumionieideuiiogmelusaniunvesiutazemasuynaifiedsmnedymaves
aulinazey w ifla axUfoinunguasdotifuisaiunisuasmandouiiveseniaeudsdnddor it S5ivinduautarsy
Susesitarfnudotsfuresmuieatudeanailmiueadeatudotisuiivaliituduadinsnmueydyandlivnnfanwindias s
ﬁ'm%umsﬁumﬁamLawafsﬂﬁﬁaﬂg?jqaslﬁﬁmiﬁﬁﬂ?jyumuauﬁzyiyﬁlﬂﬁ’ﬁqﬁu SgvidyaudazgSuseshaedauseiuliinisiieiosmdlny
ussmyprafiEhilutodsduillier.

% supra note 24, p.84.
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* supra note 24, p 85.

* supra note 24, p.83.

0 Supra note 24, p.85

" supra note 27, p.7182.

“ supra note 24, p.82.

® supra note 24, p.82-86, see also Michael Milde, supra note 1, p.160, see also Jiefang Huang, supra note 32, p.187-192.
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“ supra note 20, p.77-80.

o Brian F. Havel and Gabriel S. Sanchez, The Principles of Practice of International Aviation Law, (New York : Cambridge
University Press, 2014), p.62-64.

48 A. Kotaite, “Sovereignty under Great Pressure to Accommodate the Growing Need for Global Cooperation,” ICAO Journal 10,
Vol.50, p.20 (December 1995).

“ fua 910 a3 Mayad, ”,nsiAnuausdya “lu nusiuuvAnumavimsluasusey 84 U mansnnsddyan s555ufnA
nFUNNEMIUAS : Yailsifmans unInedusssuaans ,2534), w.217.

* §r9uda 159033077 35,

*CF Amerasinghe, Principles of the International Law of International Organization, (New York : Cambridge University Press,

2005), p.162.
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» Any specification for physical characteristics, configuration, material, performance, and personnel, or procedure, the uniform
application of which is recognized as necessary for the safety or regularity of international air navigation and to which Member
States will conform in accordance with the Convention; in the event of impossibility of compliance, notification to the Council is
compulsory under Article 38 of the Convention.

> Any specification, the uniform application of which is recognized as desirable in the interest of safety, regularity or efficiency

of international air navigation and to which Member States will endeavor to conform in accordance with the Convention.
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* supra note 47, p.63.

> Dinah L. Shelton, “Soft Law,” accessed 8 June 2018,
https://scholarship.law.gwu.edu/cgi/viewcontent.cgi?article=2048&context=faculty publications, p.4.

* ibid, p.3.

> ICAO, “AN-Conf/11-WP/142 Appendix: SARPs “NOTIFICATION OF DIFFERENCES” PROCEDURES AND PANS STATUS”, accessed on
4 May 2019,

https://www.icao.int/Meetings/AMC/MA/Eleventh%20Air%20Navigation%20Conference%20(ANConfl1)/anconfll wpl42 app en.
pdf.

% Thanapat Chatinakrob, “From Stockholm to Rio: The Contribution of Soft Law to the Deployment of International
Environmental Law”, Journal of Legal Studies & Research, Vol.4, No.3, p. 544 (June 2018).

o supra note 57, p.8, 11-12.

* Andre Nolkaemper, The Legal Regime for Transboundary Water Pollution: Between Discretion and Constraint, (Martinus Nijhoff
Publisher, 1993), p. 201-202.
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* Pierre-Marie Dupuy, “Soft Law and the International Law of the Environment”, Michigan Journal of International Law 420,
Vol.12, No.2, p.434 (1990).

*“ Joid.

* Ibid.

6 ICAO Assembly, “Assembly Resolution in Force, Res. A29-13, ICAO Doc. 9600 (1992) at I-47,” (1992).

o Federal Aviation Administration, “International Aviation Safety Assessment (IASA) Program,” accessed 5 June 2018,
https://www.faa.gov/about/initiatives/iasa/media/FAA_Initiatives_IASA.pdf.

¢ European Aviation Safety Agency, “Ramp Inspection Programmes (SAFA/SACA),” accessed 5 June 2018,

https://www.easa.europa.eu/easa-and-you/air-operations/ramp-inspection-programmes-safa-saca.

* ICAO, “Frequently Asked Questions about USOAP,” accessed 4 May 2019,
https://www.icao.int/safety/CMAForum/Pages/FAQ.aspx, supra note 68.

0 supra note 68.

" supra note 69.

" supra note 67.

” European Union Aviation Safety Agency, “EASA Ramp Inspection Manual (RIM),” accessed 4 May 2019,
https://safa.easa.europa.eu/site/downloadsafalib?documentld=97, p.48 — 49.

" ﬂLﬁuLam: https://www.icao.int/safety/pages/usoap-results.aspx.

" Federal Aviation Agency, “FAA Flight Standards Service International Aviation Safety Assessment (IASA) Program,” accessed on
4 May 2019, https://www.faa.gov/about/initiatives/iasa/media/IASAWS x(sx.

76 European Union Aviation Safety Agency, “The EU Air Safety List,” accessed 4 May 2019,
https://ec.europa.eu/transport/sites/transport/files/air-safety-list_en.pdf.
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